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Voting is, of course, the most important and powerful way in which we can control our governments.
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In a ‘pure democracy’, the citizens vote on every issue, and whichever side garners more votes prevails. As a practical matter, this would be a very cumbersome process. As a theoretical matter, it may not be wise to assume that the average voter has the time or interest to vote intelligently on every issue that crops up.

So, the authors of the United States Constitution chose a ‘republican’ form of government in which the voters elect the people who vote on the multitude of issues facing the country. Most free countries have a variation of a republic.

The Constitution provides for the election of members of the House in Article I, Section 2. They are elected every two years by popular vote. This voting method ties the House more closely to the people than does the method for selecting Senators and the President.  That was the conscious intent of the authors; they gave more power to the House than any other part of the new government and therefore wanted the House to be more subject to the voting power of the people.

The Constitution provided for the election of Senators in Article I, Section 3. Senators were to be elected by state legislators. This was a reflection of the fear that the authors had of the average voter. The authors believed that elected state officials would make wiser choices about who should represent the state in the United States Senate than would the average voter. (Whether this assumption was, or is now, correct is certainly open to debate.)

In any event, this method of electing senators was replaced in 1913 by the Seventeenth Amendment, which provided that Senators are lectured by popular vote.

This is one of several constitutional changes that broaden the power of the people to elect their representatives. In 1870, the 15th Amendment barred any denial of the right to vote on account of “race, color, or previous condition of servitude. Fifty years later, in 1920, the 19th Amendment gave women the right to vote. In 1924, The Indian Citizenship Act admitted Native Americans born in the U.S. to full U.S. citizenship and gave then the right to vote. Finally, in 1971, the 26th Amendment lowered the voting age to 18.

The Constitution provided for the election of the President in Article II, Section 1, by creating the Electoral College, composed of people selected by state legislatures. The votes are transmitted to Congress and counted. (You will undoubtedly recall that one of the issues in the 2020 election was whether the Vice-President, who was in charge of counting the votes because he was the President of the Senate, was obligated to merely count votes or had the power to throw out votes.) If there is a tie, the House selects the President, with each state having one vote. Various problems that arose under this method were addressed by the 12th Amendment.

The bottom line is that our votes for President are diluted.  They are diluted because we don’t actually get to vote for President, we only get to vote for an ‘elector’ who will vote for President, although electors almost always vote for the intended candidate,

Our votes for President area also diluted because the number of electors from a given state depends, in part, on the number of Senators from that state.  Wyoming has three electors in the electoral college (two Senators plus one Representative) while California has 54. California has a population of more than 39,000,000 people and Wyoming has a population of less than 600,000.  So, each Wyoming elector represents about 200,000 residents while each California elector represents over 700,000 residents.

This ‘non-democratic’ process of selecting Senators and the President was part of the “Great Compromise” at the constitutional convention. The compromise was partly the result of the fact that the states with smaller populations feared that a true democracy would result in their voices being drowned out by the voices of the more populous states. Many argue that the compromise was also the result of southern states fearing that population growth in the northern states would give the anti-slavery position too much power in the new federal government.

The ‘non-democratic’ process of electing the President has had an impact in a number of elections.  In 1876, Samuel Tilden won 51% of the popular vote but lost in the electoral college after several disputed votes and, so the story goes, after his opponent, Rutherford B. Hayes, secured the votes of several southern states by agreeing to withdraw federal troops from the confederate states.

In 2000, Al Gore won 48.4% of the popular vote, George W. Bush won 47.9% of the vote and Ralph Nader syphoned off most the of the remaining votes. We all remember the disputes over vote counting in Florida and the famous ‘changing chads.’ The end result was that President Bush won.

In 2016, Hilary Clinton won 48.2% of the vote, Donald Trump won 46.1%, Libertarian nominee Gary Johnson won 3.27%, and Green Party nominee Jill Stein received 1.06%. However, in the electoral college, Trump received 304 votes and Clinton 227.
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The process of creating Congressional districts is a little different in each state. Some states have independent commissions, some leave the determination to legislatures, some utilize popular votes. There has been quite a hullabaloo over gerrymandering in the past year, so it is worth a mention here as it affects the power of the people to control the government through voting. (In a side note, I had to look up hullabaloo to make sure I was spelling it right as I do not believe I have ever, in my seventy years, written out that word.)

Gerrymandering has a long and dishonorable history. The term originated in 1812 when Governor Elbridge Gerry of Massachusetts created a congressional district that favored his party and was vaguely in the shape of a Salamander, hence, Gerry – Mander.

The recent gerrymandering fights have been over congressional districts that are viewed as favoring one political party over the other, or as favoring or disfavoring people of color. These are separate, but related issues.

As the reconstruction era died out, beginning with the election of Hayes and the withdrawal of federal troops from the confederacy, the Jim Crow era began in the south. Between 1890 and 1910, ten of the eleven former Confederate states passed new laws that effectively disenfranchised most black people and tens of thousands of poor white people through a combination of poll taxes, literacy tests, residency and record-keeping requirements, and gerrymandering. Voter turnout dropped dramatically through the South as a result of these measures.

After fifty years of a growing civil rights movement, the Voting Rights Act of 1965 was passed.  It contains numerous provisions that regulate elections and prohibit state and local governments from imposing any rule that “results in the denial or abridgement of the right of any citizen to vote on account of race or color.” The Act was used many times to require states to consider race when creating legislative districts in order to prevent Jim Crow laws that diluted or eliminated the power of minority voters through gerrymandering and the other disenfranchisement methods.

The power to enforce the statute was based on the 14th Amendment’s requirement that no state shall “deny to any person within its jurisdiction the equal protection of the laws.” This language raises one of the fundamental questions about the interpretation of our Constitution.

If one reads the 14th Amendment literally and without any context, it protects White people from being disenfranchised just as much as it prevents Black people from being disenfranchised. Any effort to ensure that Black votes are not diluted when legislative district boundaries are drawn necessarily dilutes White votes and the Voting Right Act is unconstitutional under this ‘strict’ construction of the Constitution. 

Reading the Amendment in context makes it clear that the Amendment was designed to protect Blacks. Blacks had been enslaved, not Whites; Blacks were the victims of Jim Crow laws, not Whites. The Congress that wrote the 14th Amendment was the same Congress that enacted laws (e.g., the Freedmen’s Bureau that directed provisions, clothing, and shelter to newly freed Blacks) that were specifically designed to help Blacks recover from the horrors of enslavement. Under this construction of the Constitution, the potential harm to White votes is a regrettable side effect of the nation’s attempt to redress the harms of slavery, and the Voting Rights Act is constitutional.

The Voting Rights Act contained special provisions that apply to certain jurisdictions with a history of discrimination. A ‘preclearance requirement’ prohibits certain jurisdictions from implementing any change affecting voting without first receiving approval from the Attorney General that the change does not discriminate against protected minorities.  

In 2013, the SCOTUS, in Shelby County v. Holder invalidated the formula used to determine which states and local governments were required to comply with the preclearance requirements. The Court held that Section 4 of the Voting Rights Act imposes current burdens that are no longer responsive to the current conditions in the voting districts in question. As a result, no states or localities are currently required to get federal approval for changes to election rules. Obviously, a person’s position on this opinion depends largely on a person’s opinion as to whether the racial climate has improved enough that such protections are no longer necessary.

Congress has tried and failed to adopt a new formula. In 2022 the House passed the John R. Lewis Voting Rights Act which would have updated the formula. Though the package commanded the support of a majority of senators, it failed due to a filibuster by some Republican Senators.

We turn now to the ‘political party’ aspects of gerrymandering. Voters in North Carolina and Maryland filed suits challenging their States’ congressional districting maps as unconstitutional partisan gerrymanders. The North Carolina plaintiffs claimed that their plan discriminated against Democrats, while the Maryland plaintiffs claimed that their plan discriminated against Republicans. The plaintiffs claimed that these plans violated the Equal Protection Clause of the Fourteenth Amendment.

In a 5 – 4 vote in 2019, the SCOTUS held that claims of partisan gerrymandering present ‘political questions’ beyond the reach of the federal courts. A ‘political question’ is a question for which the Constitution contains no legal standards for resolution that are grounded in a limited and precise rationale, and that are therefore left to voters to resolve through the political process. The decision overruled Davis v. Bandemer, a 6 – 3 ruling in 1986 that held just the opposite, namely, that political gerrymandering cases are properly justiciable under the equal protection clause.

The impact of gerrymandering did not matter to the majority, only the motive behind the gerrymandering matters. As long as a legislature can point to a political party goal, it does matter that the gerrymandering also impacts racial minorities. Since most minority groups in America tend to vote democratic, the net result is that minority votes can be diluted. We may come to a day when there is no disparity in political party affiliation among the various groups and sub-groups in America, but we are not there yet.

Blatant political gerrymandering has become a national fight in the run-up to the next national election.  In 2025, Texas began the redistricting fight by creating new congressional boundaries to favor Republican candidates. On November 18, a federal court put the new map on hold. A three-judge appellate panel upheld the order, but on December 4th, the SCOTUS ordered that the new map remain in place until such time as the case is fully resolved. 

California soon followed suit with a state-wide vote redistricting to favor Democratic candidates, and that process is also the subject of litigation. Several other states have done the same, and all of the efforts are currently being challenged in carious state and federal courts.

The Justice Department has sued California, but not Texas, over the new maps. On February 4, 2026, the SCOTUS rejected an emergency request to override an appeals court and block the map before the November vote.

Utah appears to be an exception as far as the process of map drawing. On November 11, 2025, a Utah judge tossed out a redistricting map proposed by the state’s Republican legislature, and instead adopted a map offered by a centrist coalition that had filed a lawsuit challenging the Republican proposal. The Judge found that the boundaries approved by the State Assembly in 2021 violated the state constitution and were gerrymandered to favor Republicans. That map divided Salt Lake City — the state’s biggest metropolis and an island of Democratic support — into four districts that each had a Republican majority. 

The approved map, which preserved the Democratic-leaning district surrounding Salt Lake City, “has neither the purpose nor effect of unduly favoring or disfavoring a political party,” Judge Gibson wrote. “It does not guarantee one-party control of the congressional delegation but rather accords with Utah’s natural political geography and electoral conditions.” This seems like a fair way to describe the appropriate boundaries of a district. The head of the Utah Republican party indicated that they do not plan to appeal.

Indiana, a solidly Republican state, has been an interesting case study in gerrymandering this past year and has also proved to be the exception. The President of the Indiana Senate, Rodric Bray, announced on November 14 that the Indiana Senate would not meet to vote on a redrawn congressional map that President Trump sought, despite a plea by the Governor to do so. Governor Braun argued that a new map in Indiana was needed to counter gerrymandering by Democrats in other states.

Mr. Bray’s position came despite pressure from the President, who singled out him and another senator in a social media post, labeling them as RINOs, or Republicans in name only. “Any Republican that votes against this important redistricting, potentially having an impact on America itself, should be PRIMARIED. We must keep the Majority at all costs. Republicans must fight back!”

On November 25, Mr. Bray reversed course, stating “The issue of redrawing Indiana’s congressional maps midcycle has received a lot of attention and is causing strife here in our state.” Several Indiana Republicans, both opponents and supporters of remapping, have told local reporters that they had been targeted with threats of violence.

President Trump praised the decision in a social media post and again indicated that he would back primary challengers against those who bucked him. “I am glad to hear the Indiana House is stepping up to do the right thing, and I hope the Senate finds the Votes,” Mr. Trump said in a post on Truth Social. “If they do, I will make sure that all of those people supporting me win their Primaries, and go on to Greatness but, if they don’t, I will partner with the incredibly powerful MAGA Grassroots Republicans to elect STRONG Republicans.” In addition, Vice President JD Vance made two trips to the state to try to persuade reluctant Republicans.

The gerrymandered map passed the Indiana House of Representatives in early December, and the Indiana Senate began debating it on December 9. The proposed map was expected to flip the only two Democratic-held congressional seats in the state’s nine districts. The map split Indianapolis – a Democratic stronghold – into four separate districts that included suburban and rural voters, each of which would have a Republican majority.

Several Republicans, both for and against the new map, reported threats or swatting. (Swatting is a form of harassment in which law enforcement is called to respond to a nonexistent emergency in order to disrupt the people and activities at that location.) Many long-serving Senators who opposed the map argued with Trump-aligned conservatives who favored the plan. 

In the end, on December 11, 21 Republicans joined all 10 Democrats in voting down the new map, 31 - 19. One Republican opposed to the new map said, “I see no justification that outweighs the harms it would inflict upon the people’s faith in the integrity of our elections and our system of government.” A supporter said, “I don’t want to wake up the morning after the election in November and find out we lost the House of Representatives by one vote.” Governor Braun stated, “I will be working with the president to challenge these people who do not represent the best interests of Hoosiers.”

Kansas may also prove an exception. The leaders of the Republican party in Kansas were ready to redraw the state’s political map to deliver another seat in Congress to Republicans, but some Republicans refused. New boundaries could still pass when lawmakers return in January. Some Republican legislators were stripped of committee leadership roles on November 7 as punishment for bucking the party line on redistricting. And several lawmakers said they had considered the possibility of more political repercussions if the president were to become more involved.

But the depth and breadth of Republican skepticism, both conservative and moderate, from both rural areas and cities, suggests that redistricting faces an uphill climb in Kansas even if political pressure continues to increase. “I would rather just stand on principle and stand on my morals and ethics,” said State Representative Brett Fairchild, a conservative Republican, who said he believed redistricting went against the intent of the country’s founders and could backfire on his party in future elections. “That way I can actually look at myself in the mirror and sleep at night. It’s not all just about getting re-elected.” Apparently, there still are some politicians with principles.

Can it get worse? An Op-Ed piece in The Atlantic argued that we are headed for a ‘gerrymander apocalypse’ in which tens of millions of blue-state Republicans and red-state Democrats effectively have no congressional representation at all. Both political parties seem more interested in consolidation and increasing their own power and less interested in preserving a genuinely representative system.

The op-ed piece argues that the way out of this spiral is a federal ban on congressional gerrymandering. In 2021, all but one House Democrat voted for a bill that required, among other things, independent redistricting commissions in every state. Not a single Republican voted for the bill, and no organized Republican effort to reform redistricting has emerged since. Some Republicans have philosophical reasons for opposing redistricting reform (they believe it is a state, not federal, matter) while others, such as Speaker of the House Johnson, argue that gerrymandering is a perfectly appropriate political tactic.
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Only United States Citizens are allowed to vote in federal elections. (States and cities are allowed to establish their own voting rules for their elections.) An issue that has arisen in this connection is the ‘birthright citizenship’ language of the 14th amendment, which provides:

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.

This language has long been interpreted to mean that a child born in the United States is automatically a citizen even if the parents are not. The leading case is United States v. Wong Kim Ark, a 1898), which held that “a child born in the United States, of parents of Chinese descent, who, at the time of his birth, are subjects of the Emperor of China, but have a permanent domicile and residence in the United States, and are there carrying on business, and are not employed in any diplomatic or official capacity under the Emperor of China”, automatically became a U.S. citizen at birth. 

The amendment was primarily intended to ensure voting rights for newly freed Blacks.  The “and subject to the jurisdiction thereof” has been interpreted to exclude the children of foreign diplomats (specifically referenced in the decision), occupying foreign forces, and Native Americans who were living under tribal sovereignty and who were excluded from birthright citizenship until the Indian Citizenship Act of 1924. 

President Trump has made several efforts to alter birthright citizenship. So far, the federal courts have rebuffed his efforts, but the SCOTUS has not yet weighed in. 

Four federal district courts and one Circuit Court of Appeals have rejected President Trump’s executive order ending automatic citizenship for the children of people in the country illegally or temporarily. The decisions of these courts made clear their view that the order conflicts with Constitution and the SCOTUS precedent on the issue. 

Administration lawyers argue that the ‘subject to the jurisdiction thereof’ language requires children to have primary allegiance to the U.S., and people who are in the U.S. illegally or temporarily — and by extension, their children — cannot claim that because their permanent home is another country to which that allegiance is tied.

A D.C. federal judge ruled against a different effort by President Trump to address the citizenship issue and held that President Trump’s directive to add a written proof of citizenship requirement to the federal voter registration form cannot be enforced because it is an unconstitutional violation of the separation of powers. The Constitution gives the power to impose such a requirement to Congress and “assigns no direct role to the President…”

The legal proceedings in this area demonstrate a recurring theme in our discussion of the ways to limit government power. Sometimes, the courts hold that the Constitution bars the government from exercising a particular power (neither Congress nor the President can violate the 14th Amendment) and other times the court rules that the constitution allocates a particular power to Congress and not to the President (only Congress can alter the voter registration form). Both rulings limit government power, but the former limits the general power of the government while the latter simply allocates the power to a particular branch.

The gerrymandering fight raises (at least) two questions: How should Congressional Districts be drawn, and who should do the drawing. As noted some states give the power to the legislature, others to a general vote and others to redistricting commissions.  To me, the far more interesting debate is over the criteria that should be used.  

Obviously, some politicians believe that the main criterion should be political advantage; draw the map to give my party the most elected officials.  Just as obviously, most of us think that is partisan nonsense, even un-American and is one of the many reasons politicians are held in such low regard these days.

But are there criteria that we all agree on? There is a case to be made that congressional districts should be as geographically compact as possible.  This takes some of the politics out of the map and it is common sense that we should be represented by the same politician as our neighbors whenever possible.  There is also a case to be made that congressional district maps should reflect the specific needs and issues of the residents.

Take Arizona as an example.  Arizona has around 7,5000,000 residents and is allocated nine slots on the House of Representatives. Each district should therefore contain around 833,000 people. More than 5,000,000 people live in the Phoenix metropolitan area. Another million or so live in Pima County.  The remaining 1,500,000 live in smaller cities or rural areas. 

In the 2024 election, President Trump won 52.2% of the vote and Kamal Harris won 46.7%. In the race for U.S. Senate, Ruben Gallego won just over 50% of the vote while Kari Lake won 47.6% of the vote. In the 2022 state-wide election, democrats won the races for Senator, Governor, Secretary of State and Attorney General, while republicans won the races for State Treasurer and Superintendent of Public Education. Most observers now describe Arizona, which was a solidly red republican state for many years, as purple. 

Just based on these numbers, one could argue that our representatives should be split as evenly as possible, 5 – 4. In fact, six of our nine representatives are Republican. This does not mean that Arizona is gerrymandered; there are lots of issues that are specific to certain districts and certain candidates, and the results described above clearly show that many Arizona voters do not vote along straight party lines.

How would we draw the district boundaries if we had the power?

Water use is an issue that concerns all Arizonans. Should the boundaries attempt to lump together all the agricultural users, despite lack of geographical compactness, in order to make sure that the farmers’ and ranchers’ voices are heard? Should folks near the industrial uses of water be lumped with the farmers or with the urbanites.  What of the folks who are near existing or proposed mines that use lots of water.  Where do they belong?  

Should we draw the borders without any regard for political affiliation? 

What about cultural affiliation; according to the 2020 census, is 53.4% Non-Hispanic White, 30.7% Hispanic or Latino, 4.7% African American, 4.5% Native American, 3.6% Asian, with the remaining 3% split among other ethnic groups. Native Americans were long before any European settlers and certainly face a range of distinct issues.  Hispanic and Latino settlement pre-dates most other European settlement and, while this group shares many issues with Non-Hispanic Whites, it also faces some distinct issues.
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Almost everyone agrees that money plays too big a role in elections. Candidates raise vast amounts of money, and everyone knows that those who donate are more likely to get preferential treatment. This state of affairs reduces the power of the average citizen over our government. Technically, this is a problem with the power of our elected officials (who get the most benefit out of the current state of affairs) and the power of money in our society (way beyond the scope of this class) but I thought it ought to be included because elections that better reflect the will of the people rather than the power of the purse will likely restrict the power of the government, or at least redirect that power towards issues that we believe need to be addressed.

Reduced to its most basic terms, this dispute pits two fundamental principles against each other.  We believe that elections should be determined by the number of votes a candidate receives, not by the amount of money that candidate can spend.  At the same time, we believe that people are entitled to support whichever candidate they choose. Part of the legal debate is whether money amounts to ‘speech’ under the First Amendment, but the more fundamental debate w-is whether the right to protect election integrity outweighs the right to donate to your preferred candidate.

It is important here to distinguish among various types of donations. If you give $100 to your favored candidate for the United States Senate you are not likely to receive anything other than an e-mail thank you (and solicitations for more donations!). If you give $100,000 you will likely receive much more. No one - even those who support much more public financing of campaigns - is suggesting that we ban all donations.

Another important distinction is between donations that come from individuals and donations that come from special interest groups. Some candidates refuse to accept special interest Political Action Committee money, but most candidates are more than happy to take that money. Again, the candidates will argue that the money is coming in because the candidate already supports the PAC’s position, and that may be true in some cases, but no one actually believes there is never a quid pro quo.

The upshot is that most people agree that small donations by individuals who live in a candidate’s district are fair, appropriate and a legitimate measure of popular support for that candidate. At the other end of the donation spectrum, most people are troubled by massive donations from PAC’s to candidates who sit on committees that govern that PAC’s business interests. This becomes even more troubling when the identity of the people behind the PAC is hidden.

Efforts to regulate the financing of campaigns have had mixed results. The Constitution does not specifically address this issue and various courts, at various points in time, have used this ambiguity to reach quite different results.

The recent history of this issue begins with the 1971 passage of the Federal Election Campaign Act to more closely regulate federal elections. The law required increased disclosures of campaign contributions and created the Federal Elections Commission to administer federal elections.

 In 1976, the SCOTUS held that the FEC could regulate and limit donations to campaigns but could not cap the amount of money that a political campaign could spend because doing so violates the First Amendment. 

The Court also held that the FEC could not constitutionally regulate “soft money.” Soft money is money contributed to organizations that advocate issues and indirectly advocate candidates, without specifically advocating for the election or defeat of a particular candidate. The net result was that political parties could spend unlimited amounts of hard money – with some disclosure requirements - and “soft money” went unregulated by the FEC.

The Bipartisan Campaign Reform Act of 2002 (also known as McCain-Feingold) which took effect on March 27, 2002, took aim at soft money and at the advocacy and advertising associated with it. The BCRA prohibited federal candidates from using corporate or union funding to engage in ‘electioneering communication,’ defined ads within 30 days of a primary and 60 days of a general election.

The law was immediately challenged by members of Congress, led by Republican Senator Mitch McConnell, who argued that it violated the First Amendment. In a very split and confusing decision, the SCOTUS initially upheld parts of the law, but in 2007 struck down the “electioneering communication” provision.

Another provision of McCain-Feingold limited how much of their own money candidates could spend and provided some public funding to the opponents of such candidates. In 2008, the SCOTUS held that this “Millionaire’s Amendment” unconstitutionally burdened free speech. A related provision that prohibited political campaigns from using more than $250,000 in post-election contributions to repay candidates for pre-election loans the candidates made to their campaigns was found unconstitutional in a 2022 case involving Senator Ted Cruz.

Another provision of McCain-Feingold limited the spending of corporations, unions and other groups seeking to influence elections. In 2010, the SCOTUS dramatically remade the campaign finance landscape by striking down these limits on First Amendment grounds, allowing a flood of new money – often called ‘dark money because its origins are often unclear - to enter politics.

While dark money in some form has been around for decades, its use has proliferated in recent years. Dark money spending increased from less than $5.2 million in 2006 to well over $300 million in the 2012 presidential cycle, more than $1 billion in 2020 federal elections, and an estimated $1.9 in the 2024 elections. 

A review of tax filings by the New York Times revealed that the main PACs tied just to the 2024 presidential candidates raised almost $900 million last year from donors whose identities remain secret. Future Forward USA Action, a ‘dark money’ PAC backing Biden and Harris, took in a $613 million from donors, and $515 million of that total came from just the 10 largest donations. Mr. Trump’s backer, Securing American Greatness, collected about $275 million, with its top 10 donations accounting for $163.

On December 9, 2025 the SCOTUS heard arguments concerning one of the remaining limits: how much money political parties can spend in coordination with candidates. This case began in 2022, when national Republican leaders and then Senate candidate JD Vance sued the FEC, argue that the limits violate the First Amendment, and improperly restrict their ability to reach and influence voters. A ruling is expected by July, 2026.

Depending on its scope, the decision could swing the pendulum of power back toward the official political parties and away from super PACs, by allowing the parties to spend huge sums from big donors directly on candidates. While an individual donor can give only $3,500 to a candidate during an election cycle, that donor can give up to $44,300 to a political party’s general fund and hundreds of thousands more to specialty accounts.

So, what can – or should – be done.  The polls consistently show that most Americans favor some limits on campaign contributions.  The current SCOTUS is not inclined to permit any such limits. The only ways to change this state of affairs is to elect a President who will appoint Justices who are willing to overrule these decisions or to pass a constitutional amendment allowing reasonable regulation (and there certainly will be arguments over what exactly is ‘reasonable’) of campaign financing.

To a certain degree, this dispute also reveals a certain level of hypocrisy. Democrats, who often champion a broad definition of ‘speech’ when it comes to protests and actions against a government policy they do not like (think of flag-burning), are happily willing to limit ‘speech’ (i.e., donations) when that speech supports a republican candidate. Republicans, who generally use a more restrictive definition of speech (think of flag-burning) become card-carrying members of the ACLU when that speech is a donation to republican candidate.

And, of course, money does not aways work. In December, the New York Times reported that the political operation founded by Charles and David Koch raised and spent well over half a billion dollars during the 2024 election cycle. However, the Koch network pursued a failed mission to try to stop Mr. Trump from claiming the Republican presidential nomination. The operation endorsed Nikki Haley in late 2023 and spent over $40 million on her behalf. That did not go well.

Some states have experimented with public financing of candidates, but that does nothing to address the ‘dark money’ problem. Some candidates make part of their campaign a refusal to accept ‘special interest’ money, although this approach, too, does not address the ‘dark money. problem.
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Criticism of the effect of political parties on Democracy is not new.  Consider the warning of President George Washington in his farewell address in 1796:

However [political parties] may now and then answer popular ends, they are likely in the course of time and things, to become potent engines, by which cunning, ambitious, and unprincipled men will be enabled to subvert the power of the people and to usurp for themselves the reins of government, destroying afterwards the very engines which have lifted them to unjust dominion.

Washington used the phrase “combinations or Associations of the above instead of political parties but there is no doubt what he was criticizing. Clearly, he feared that “cunning, ambitious and unprincipled men” would be able to subvert democracy.

Of course, one person’s cunning and unprincipled person is another person’s smart and principled person. We could debate the question of who fits these descriptions forever and still not reach a consensus.

I would like to address a different problem I see with political parties, namely, their effect on the electoral process.

In most elections, the two main parties nominate candidates either by a convention process or by a primary voting process. By law, nomination by one of these two parties is almost always sufficient to get the candidates’ names on the ballot. By contrast, people who wish to run for office from outside of these two parties generally have to go through a rigorous process to get on the ballot, usually by getting lots of signatures on a nominating petition.

In many states, a person cannot vote in a primary election unless that person is registered as a voter in that party.  This nomination procewss excludes a significant number of voters. In October or 2025, the Arizona Secretary of State reported that 35.63% of voters registered as republicans, 28.23% as democrats and the remaining 35.14% registered as unaffiliated or as members of another party. The web page “USA Facts” reported that, nationally, only 45% of registered voters have declared a party affiliation.

This process clearly limits the ability of the people to control government and shifts power to the political parties.  Those parties, like many institutions, sometimes seem more concerned with consolidating and expanding their own power than with genuinely debating what is best for the people of America.

In my view, this is not the only problem.  It seems clear to most observers that relatively small proportions of democrats and republicans are actually active in their parties. This is quite common in most institutions. These relatively small groups, by virtue of being active, have a disproportionate impact on who gets nominated or who gets elected in a primary contest.

These active members often hold more extreme positions than the typical group member. As a result, the democrats often nominate a candidate who is to the left of the average democratic voter, and the republicans often nominate a candidate who is to the right of the average republican voter. While the average voter in the general elections still has a choice, that choice has been dramatically influenced – in a non-democratic way – by a relatively small proportion of people who are members of a relatively small proportion of the electorate.

Recent polls support this argument. A Gallup poll conducted in early 2026 concluded that the decrease in party affiliation is due to the belief that the parties increasingly reward the loudest, angriest voices in their coalitions, leaving many voters unwilling to claim a label that no longer reflects how they see themselves.

Here in Arizona, the political parties are fighting over names. Arizona’s “No Labels’” party is seeking to rename itself the ‘Arizona Independent Party.’ One would think that, since the freedom to engage in political activity is at the core of the First Amendment, that such a change would be uncontroversial. But Arizona’s Republican and Democratic parties have each sued to block the change. (Probably the first time in decades they have agreed on anything!)

The Secretary of State and Attorney General have dismissed the plaintiffs’ objections and asserted that the current No Labels party is constitutionally free to associate under its preferred name. As of this writing, the case is pending in Maricopa County Superior Court.  The efforts to block the change reflect a fear by the parties that the renamed party could attract many voters.

Arizona’s Republican party is also fighting over vote counting procedures (still). The state’s top two Republican lawmakers, Senate President Warren Petersen and House Speaker Steve Montenegro, have sued Democratic Secretary of State Adriona Fontes over a rule in the new election manual providing that the duty of County Supervisors in vote-counting is ministerial; that they should accept the vote total figures they get from election officials. A trial court ruled against them and the Arizona Court of appeals affirmed that decision. They are now appealing to the Arizona Supreme Court.

Supervisors in two counties had argued they have the right to question the results that were given to them. In both cases, they raised doubts about whether the equipment used to tabulate results - the only legal method of counting ballots - provided accurate totals. Fontes argues that a rule giving the supervisors the right to declare official results could allow them to declare winners and losers regardless of what the tallies have shown.

The Court of Appeals ruled “Contrary to what the legislators argue, the legislature did not say that boards could reject returns because the county supervisors do not like how the returns were received or could not understand them. ‘If the legislature wanted to give the [commissioners] broader discretion, it could have said so,’’ and lawmakers remain free to change the law.

These criticisms point to the broader problem: Our political leaders respond to a small but loud minority. And this problem sits on top of the problem with campaign financing that we just discussed.  The will of the majority is being drowned out.  The majority is losing out to the shouters and the people with big bucks.

We will discuss possible ways to remedy this problem later in our discussion of voting.
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Voting and federalism

A separate fight in this area relates to the balance of power between the federal government and state governments. What does the Constitution say about which branch of government controls the voting process?

Article I, Section 2 provides that each state gets to decide who can vote for Representatives. It also provides that if a vacancy occurs, the Governor of the state gets to fill that vacancy. (On the other hand, it also provides that Representatives must be at least 25, a citizen for at least 7 years, and a resident of the state.) Looked at as a whole, this provision seems to give states virtually complete control over the election of Representatives. The age, citizenship and residency requirements do not alter that control; they merely set out three minimum qualifications.

Article I, Section 3 provides that Senators shall be chosen by state legislatures.  (On the other hand, it also provides that Senators must be at least thirty Years,  a citizen for at least 9 years, and a resident of the state.) Again, looked at as a whole, this provision seems to give states virtually complete control over the election of Senators. The age, citizenship and residency requirements do not alter that control; they merely set out three minimum qualifications.

This process for electing Senators was changed by the 17th Amendment, which mandated the popular election of Senators, with each state controlling who gets to vote. It also provides that if a vacancy occurs, the Governor of the state should call a special election, but may fill the vacancy on a temporary basis.

Article I, Section 4 provides that “The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof;…”  This seems like a clear delegation of authority, but the next clause muddies the waters by providing that “Congress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators.” (The language about the place of choosing Senators became moot when the 1th Amendment was ratified.

In sum, this constitutional language about elections gives state legislatures authority over federal elections but allows Congress to override state election laws.  How state and federal regulation of Senate and House elections interplay has been a topic of significant interest throughout the nation’s history.

Justice Joseph Story summarized state concerns as the fear that Congress might prescribe the time and manner of elections so unreasonably that it would impact the right of citizens to exercise their right to choose. On the other side, Alexander Hamilton argued that state legislatures could essentially negate the U.S. Government by failing to elect Senators and Representatives. 

Hamilton took the position that Congress would involve itself in congressional elections only if extraordinary circumstances render such actions necessary to the safety of the federal government.

In 1932, the Supreme Court interpreted the Elections Clause expansively, allowing states to control not just times and places, but also registration, supervision of voting, protection of voters, prevention of fraud and corrupt practices, counting of votes, duties of inspectors and canvassers, and making and publication of election returns. (Smiley v. Holme.)  The Court has also recognized the states’ ability to establish sanctions for violating election laws and authority over recounts and primaries. (Roudebush v. Hartke.) 

The Court has distinguished state laws that go beyond protecting the integrity of an election and instead operate to disadvantage a particular class of candidates. For example, states cannot set term limits for federal officials because that disadvantages incumbents. (Many people would love to see such term limits.) States are free to set term limits for state officials, and many states have done just that. The Court may also hear cases concerning claims of one-person, one-vote violations and racial gerrymandering

At bottom, however, the Supreme Court has made it clear that Congress regulates authority over Senate and House elections. In 2019 (Rucho v. Common Cause), the Court held that partisan gerrymandering claims cannot be decided by courts because Article I, Section 4 gives that authority to Congress. The Court did not condone partisan gerrymanders. It merely held that only Congress is authorized to address the issue. This issue might be justiciable by a state court if the claim was based on a violation of a state constitution.

In 2015 (Arizona State Legislature v. Arizona Independent Redistricting Commission), the Court rejected the Arizona legislature’s challenge to the validity of the Commission’s 2012 map of congressional districts. The Commission was established by a 2000 ballot initiative which removed redistricting authority from the legislature. The legislature asserted that this arrangement violated the Elections Clause because the Clause contemplates regulation only by a state legislature. The Court disagreed, holding that the Elections Clause uses the word Legislature to describe the power that makes laws, a term that is broad enough to encompass the power provided by the Arizona constitution for the people to make laws through ballot initiatives.

The SAVE Act (Safeguard American Voter Eligibility) was introduced in Congress last year and passed by the House of Representatives with unanimous Republican support and 4 Democrat votes. The bill would make sweeping changes to voter registration, including requiring those signing up to present documents proving U.S. citizenship. Critics argue that tens of millions of Americans say don’t have easy access to such documents, and the proposal would dramatically depress voter participation. The bill has been sent to the Senate, where the bipartisan support needed to overcome a filibuster appears elusive.

Mississippi, like many states, has provisions relating to mail-in ballots.  Mississippi allows a five-day grace period after election day; ballots postmarked by election day and received during this grace period can still be counted. The Republican National Committee challenged this rule, arguing that Congress intended voting to take place only on election day. In November 2025, the SCOTUS agreed to hear an appeal on this issue.

The issue is also being raised by the Trump administration’s continuing investigation to the results of the 2020 election.

In Minnesota, the administration is demanding that the state turn provide access to its voter rolls. The claim that this effort is a genuine effort to ensure safe elections was undercut, at least in the eyes of the Judge hearing the case, by a letter Attorney General Pam Bondi sent to Minnesota Gov. Tim Walz. The letter laid out conditions for scaling back deportation operations in Minnesota, and one of the conditions was a demand that the state give the federal government access to the voter rolls.

According to tracking by the Brennan Center for Justice, at least 44 states have received such requests. Eleven states are in the process of providing the information, but the other states have pushed back on the requests, leading to several courtroom battles. The Justice Department has sued over 20 states. As you might expect, compliance has largely come from Republican-led states and pushback has come largely from Democratic-led states. So far, virtually all of the judges have ruled against the federal government.

On January 28th, FBI agents pulled trucks up to a warehouse south of Atlanta and drove away with hundreds of boxes containing ballots and other documents related to the 2020 election. President Trump strongly contested the outcome of that election. The warrant authorizing the seizure remains under seal. The Chair of  the election board said she spoke to the agents to try to arrange a way to transfer the documents while keeping copies, but that request was denied. She said she’s not sure exactly what was taken.

On February 4, the Fulton County Board of Commissioners filed a motion under seal demanding that the federal government return the ballots and other election materials that were seized. The motion also seeks the unsealing of the affidavit that was filed in support of the search warrant. At the same time, President Trump repeated his call for the Republican Party to “nationalize” voting in the United States. He said that he believed the federal government should “get involved” in elections that are riddled with “corruption,” reiterating his position that the federal government should usurp state laws by exerting control over local elections.

Obviously, it remains to be seen what is uncovered as the investigation continues, but it is an unprecedented action by the federal government.





[bookmark: _WHO_IS_ON]WHO IS ON THE BALLOT?

Colorado voters filed suit in state court, under Colorado’s Uniform Election Code, seeking to prohibit the Secretary of State from placing Donald Trump’s name on Colorado Republican presidential primary ballot. The suit alleged that Mr. Trump, after swearing an oath as President to support Constitution, had engaged in insurrection in connection with January 6, 2021 attack on the Capitol, thus making him constitutionally ineligible for office of presidency based on Section 3 of the Fourteenth Amendment. 

A Colorado Judge, after a five-day bench trial, determined that the events at Capitol constituted insurrection and that Trump engaged in insurrection, but also held that Section 3 did not apply to a former President. Both parties appealed. The Colorado Supreme Court held that Section 3 did apply to the Trump and ordered his name take off the ballot.  Trump appealed to the SCOTUS.
 
The SCOTUS reversed “because the Constitution makes Congress, rather than the States, responsible for enforcing Section 3 against federal officeholders and candidates…” This power resides with Congress, not with state governments.
 
Section 3 of the Fourteenth Amendment provides:

“No person shall … hold any office … under the United States … who, having previously taken an oath … as an officer of the United States … to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.”

Proposed by Congress in 1866 and ratified by the States in 1868, the Fourteenth Amendment expanded federal power at the expense of state autonomy and fundamentally altered the balance of state and federal power struck by the Constitution. Section 3 of the Amendment was designed to prevent former Confederates from returning to power in the aftermath of the Civil War.

Section 3 implicitly empowers Congress to prescribe how a determination of eligibility should be made,. By providing that Congress can remove the disability. The case raised the question whether a State, in addition to Congress, may also enforce the disability. The SCOTUS concluded that States may disqualify persons holding or attempting to hold state office, but States have no power under the to enforce Section 3 with respect to federal offices, especially the Presidency.

Federal officers owe their existence and functions to the united voice of the whole, not of a portion, of the people, so any power over their election and qualifications must be specifically delegated to the States.  Nothing in the Constitution delegates to the States any power to enforce Section 3 against federal officeholders.

Additionally, state enforcement of Section 3 with respect to the Presidency would raise heightened concerns. State-by-state resolution of the question whether to bar a particular candidate for President from would be quite unlikely to yield a uniform answer consistent with the basic principle that the President represents all the voters in the Nation. It would be odd indeed if one state could alter the outcome of a Presidential election by refusing to put a national candidate on the ballot.

The allocation of power in this context was decided based on principles of federalism.  Some powers are allocated to state governments and others to the federal government. Based on the language of the 14th Amendment, and on common-sense notions of how a democracy ought to work, the SCOTUS allocated this particular power to Congress.



[bookmark: _Who_gets_to]Who gets to vote?

In the big historical picture, it is worth mentioning that the answer to the question of who gets to vote has changed over time. 

A quick repetition of this history. When the Constitution was ratified, only white males could vote (in some states, only white males with property). The Fifteenth Amendment, passed after the Civil War extended the right to vote to those who had been enslaved. The Nineteenth Amendment, ratified in 1920, extended the right to vote to women. In 1924, the Indian Citizenship Act admitted Native Americans born in the U.S. to full U.S. citizenship. In 1964, the Twenty-Fourth Amendment banned the use of poll taxes that were being used by various states to bar some people from voting. Finally, the Twenty-Sixth Amendment, ratified in 1971, lowered the voting age to 18.

All of these changes increased the size of the electorate.  In our context, each of these changes had the effect of giving more people a say in how the government operates and is controlled.

In contrast, much of the current debate centers on whether there should be more restrictions on voting.

I assume everyone shares the goal of an election that properly balances the goal of ensuring that only people who are legally eligible are allowed to cast a vote, with the goal of ensuring that everyone who is legally eligible can cast a vote with relative ease.

When I started voting everyone had to go to a designated polling place on Election Day. You checked in and your name was compared to the list of eligible voters. you walked into a big machine and pulled a handle which closed the curtain behind you. You clicked a lever next to the name of all the candidates and issues that you were voting on and then pulled the handle again, which mechanically recorded your vote and opened the curtain again. 

When voting was done for the day the machine was examined and the results were tabulated and the totals were sent to the official in charge of voting.  I remember being a poll watcher in Denver and my job was just to make sure that there was no monkey business.

We’ve come a long way.

An example is mail-in voting. All 50 states allow some form of absentee or mail-in voting. Fourteen require voters to provide an excuse to vote by mail, while the other 36 states do not. The U.S. Election Assistance Commission reported that 30% of voters cast their ballots by mail in the 2024 general election. Most states require voters to request a mail-in ballot, while others automatically mail one to each registered voter. The documentation requirements vary from state to state.

Arizona is typical. Instances of election fraud in connection with mail-in voting are vanishingly small and the polls show strong support, but some believe Arizona needs to tighten its rule for mail-in voting. Like so many of the issues we have been discussing, this issue has become partisan. The parties are not genuinely seeking the above-described goal, they are more interested in trying to craft rules that they believe will give them an edge in the election.

Voting restrictions enacted by the Arizona legislature were considered by the SCOTUS in 2021. The case involved Arizona election policies outlawing ballot collection and banning out-of-precinct voting. A 2016 Arizona law made it a felony for anyone other than an election official or a family member or caregiver to handle or to collect a completed early voting or absentee ballot. The law thus banned ballot collection, a practice critics call “ballot harvesting.” 

Opponents pointed to a lack of evidence related to the misuse of this process. A pre-existing out-of-precinct policy required election officials to reject ballots placed by voters who vote in the wrong precinct.  Critics said this policy disenfranchised voters who made an honest mistake, sometimes due to re-districting.

The Supreme Court ruled 2021 that neither of these policies violated the Voting Rights Act or had a racially discriminatory purpose that would make them unconstitutional. The finding of no ‘racially discriminatory purpose’ was based on the statements of the republican legislators who enacted these statutes that their goal was election integrity.  Opponents pointed out that, even assuming that really was the goal, the legislation disproportionately harmed that Native Americans (who lived far from polling places), poor people (who moved more often), and other such historically disadvantaged groups.

The SCOTUS held – as it has on many other areas of civil rights litigation – that a discriminatory effect is not sufficient to invalidate a law.  Instead, opponents of the law must prove a discriminatory intent on the part of the legislators.  As you can imagine, proving such intent is virtually impossible.

More recently, this year the head of the Arizona Republican Party wants the state Supreme Court to void two executive orders issued by Gov. Hobbs designed to make registration and voting easier. The orders directed some state agencies to make voter registration forms available to the public and to act as ballot drop-off locations. The lawsuit charges that the governor exceeded her authority and that the order failed to address ballot security.

This lawsuit raises the same issues. We all want secure elections.  We all want to make it easy to vote. Does this order strike the right balance?  Supporters will argue that the order strengthens democracy by improving public participation.  Opponents will argue that the order endanger democracy by increasing the possibility of fraud. Both sides will argue a position that – and I am sure this is just a coincidence! – they believe will improve their chance at the next election.

It is worth repeating: Instances of election fraud in connection with mail-in voting are vanishingly small.

On February 5, it was reported that a voter initiative is being prepared to constitutionally preserve the right to be able to vote early as well as vote on Election Day. Nearly 90% of Arizona voters vote early. Supporters must gather 383,923 valid signatures by July 2 to get the issue on the November ballot. 

A republican legislator, Alexander Kolodin, opposes this effort and says that it is being pushed by a “progressive, far-Left organization and out-of-state dark money billionaires.’’ Kolodin is pushing the Arizona legislature to approve an initiative that allows the legislature to conclude that there is no right to vote early. His proposal would end early voting at 7:00 on the Friday before an election.

Kolodin argues that last-minute drop-offs lead to delays in people finding out who actually won. Early ballots cannot be tabulated until signatures are verified, and the verification process cannot begin until after Election Day. This problem has led to Arizona gaining a reputation of being among the last states in the nation to have final election returns.

Kolodin says the newly filed initiative is designed to “confuse voters and codify policy that would render Arizona’s elections less secure, less trustworthy, and less lawful.” Supporters of the initiative argues that it “takes mail-in voting as it currently stands, the windows in which it currently stands, and codifies that in the state constitution. It takes mail-in voting that has worked well in Arizona for decades out of the whim of the legislature.’”

If both measures are on the ballot and are approved, sections of each that do not conflict with each other could both take effect. But where both cannot coexist, the proposal that gets more votes would take precedence.

Are politics involved? Kolodin, prior to becoming a legislator, filed an unsuccessful lawsuit on behalf of the Arizona Republican Party arguing that the Arizona Constitution permits only in-person voting. He is now running for Secretary of State. Clearly, the republican party believes that more restrictive rules around voting will work to their political advantage and the democratic party believes that less restrictive rules around voting will work to their political advantage.  A cynic (not me!) would argue that the claims of ‘secure elections’ and ‘voter disenfranchisement’ are, at best, disingenuous.

At the risk of sounding partisan in this debate, I must confess that I think claims of voter fraud are vastly overblown scare tactics.  Obviously, no election is going to be perfect and we ought to investigate and prosecute fraud when it arises. But how often does fraud occur.  The Heritage Foundation, which is a conservative think tank, did a study of voter fraud in a number of states, one of which was Arizona. In 36 Arizona elections, over a 25-year period, out of a total of 42,626,379 votes cast, there were 36 reported cases of fraud.  (That’s 0.0000845%, but who is counting?) Ten of those cases resulted in convictions.

What about the ten convictions? Two were for ‘ballot harvesting’ a crime committed when a person drops off ballots for people who are not relatives.  There was no claim that the votes themselves were fraudulent. Three related to people who were not entitled to vote because their voting rights had not been restored after they had been convicted of felonies. Three related to fraud that could affect the outcome because three people voted not only for themselves, but for recently deceased relatives (two mothers and one father if you are interested.)

The other two convictions were potentially more serious. Guillermina Fuentes is the former mayor of San Luis, in the Southeast corner of Arizona, and was a well-known political figure who worked as a political consultant. She was accused of persuading voters to allow her to collect their ballots and, in some instances, fill out ballots on their behalf. Prosecutors were unable to prove the charge that she filled out ballots, but she did plead guilty to ballot harvesting. Alma Juarez was involved in the same scheme and her case had the same result.

On a related, but narrower, issue the Supreme Court is set to decide this term whether states can count mail-in ballots received after Election Day. In 2024, at least 725,000 ballots were postmarked by Election Day and arrived within a legally accepted post-election window, according to election officials in states where late-arriving ballots were accepted.  Another roughly 104,000 mail ballots were rejected for arriving after the deadline, according to a federal report on election data. 

Those are big numbers, but only a sliver of the about 24 million or so total voted cast. Nonetheless, a ruling that such ballots cannot be counted runs the risk of disenfranchising some people who are fully entitled to vote.  Unlike some of the issues described above, there is no fraud issue in connection with these votes.

Who is most likely to be affected by changes in the amil-in voting rules? A  review of Pennsylvania’s ballots found that the majority of the late ballots came from younger voters. A report from the federal Election Assistance Commission found that the most common reason for rejected overseas and military ballots was that the ballot was received after the state’s deadline.

It is not clear whether Democrats or Republicans would suffer greater harm as a result of an Election Day deadline. Democrats far outpace Republicans in their use of mail voting so, in most states, the rejected ballots are likely to lean more Democratic than Republican. 

In Virginia, 73 percent of the late ballots in the 2024 election were cast for Harris, compared with just 23 percent for Trump. Ballots that arrived before Election Day had almost the same partisan breakdown. In New Jersey, 48 percent of the late ballots were sent by Democrats, 18 percent from Republicans, and 34 percent from independent and unaffiliated voters.

But mail voting is still popular among Republicans in some deeply red, rural parts of the country. In Nevada, the counties with the highest mail ballot turnout were Douglas County (at 63 percent) and Nye County (at 58 percent), according to the secretary of state’s office. Both counties voted in favor of Mr. Trump by more than 30 percentage points. Postal service changes in Oregon before the last election meant that the only central postal sorting center in the state was in Portland. When a voter in Medford put a ballot in the mail it had to travel 280 miles to Portland to get postmarked before returning to the Medford elections office to be counted, even though the town clerk’s office was only a few miles away.  Rural voters, who tend to lean Republican, do not have as many alternatives to casting a ballot in person as those who live in urban and suburban areas, which lean more Democratic.

Regardless of the overall numbers, and regardless of which political party is impacted more, the question remains: Is there a legitimate justification for not counting these votes? Perhaps the voter was lazy, or uninformed or forgetful; does this justify not counting their vote?
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Only United States Citizens are allowed to vote in federal elections. (States and cities are allowed to establish their own voting rules for their elections.) An issue that has arisen in this connection is the ‘birthright citizenship’ language of the 14th amendment, which provides:

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.

The Amendment was passed shortly after the Civil war and was part of a trio of amendments designed to ensure equal treatment of all those freed by that war. However, the language is somewhat broader; it includes “all persons born in the United States.” The only limitation on this language is the next phrase “and subject to the jurisdiction thereof.

This limitation excluded Native Americans from coverage by the Fourteenth Amendment, as they were considered members of a ‘dependent sovereign nation.’ It also excluded any offspring of foreign diplomats who were born here, as diplomatic immunity severely limits the jurisdiction of the government over such diplomats. Finally, it excludes occupying foreign forces for obvious reasons.

This language has long been interpreted to mean that a child born in the United States is automatically a citizen even if the parents are not. The Supreme Court squarely addressed the issue in an 1898 case involving a man named Wong Kim Ark. Mr. Ark was born at San Francisco in 1873, of parents of Chinese descent. Upon returning from a visit to China, he was refused permission to land on the grounds that he was not a citizen of the United States.

The government argued that Mr. Ark, although born in the U.S., was not a citizen thereof. The government argued that his parents were subjects of the emperor of China and that, therefore, Mr. Ark was as well. In language that is offensive to modern ears, the government argued

Because the said Wong Kim Ark has been at all times, by reason of his race, language, color, and dress, a Chinese person, and … does not belong to any of the privileged classes enumerated in … the ‘Chinese Exclusion Acts,’ which would exempt him from the class or classes which are especially excluded from the United States by the provisions of the said acts.

The issue was whether a child born in the United States, of parents of Chinese descent who were subjects of the emperor of China, became a citizen of the United States by virtue of the 14th Amendment. 

The Court discussed the history of citizenship in England, concluding that for at least three hundred years every child born in England to alien parents was a natural-born subject. The Court noted exceptions for the children of diplomatic agents of a foreign state, or of an alien enemy in hostile occupation of the place where the child was born. The Court noted that this same rule was in force in all the English colonies upon this continent down to the time of the Declaration of Independence and continued to prevail under the constitution as originally established.

After noting “the inherent right of every independent nation to determine for itself, and according to its own constitution and laws, what classes of persons shall be entitled to its citizenship,” the Court noted that the main purpose of the 14th Amendment 

“doubtless was, as has been often recognized by this court, to establish the citizenship of free negroes … and to put it beyond doubt that all blacks, as well as whites, born or naturalized within the jurisdiction of the United States, are citizens of the United States. 

But the opening words, ‘All persons born,’ are general, restricted only by place and jurisdiction, and not by color or race. The only exception previously acknowledged by the Court concerned Native Americans.

The Court was irresistibly led to the conclusion that 

“the fourteenth amendment … in clear words and in manifest intent, includes the children born within the territory of the United States of all other persons, of whatever race or color, domiciled within the United States. Every citizen or subject of another country, while domiciled here, is within the allegiance and the protection, and consequently subject to the jurisdiction, of the United States. 

Two conclusions. First the Court’s ruling is pretty clear and is based upon language that has not been changed.  Second, it is clearly the duty of the Court, not the legislative or executive branches, to determine the meaning of the Constitution and whether a statute violates the constitution.

President Trump does not like birthright citizenship. (The reason why is the subject of dispute.)  On the first day of his second term, he issued an executive order saying the original meaning of the citizenship clause included the children of citizens and lawful permanent residents, but not the children of people in the United States unlawfully or temporarily. It is clear that he does not have the power to unilaterally make that determination. 

Four federal district courts and one Circuit Court of Appeals have rejected the President’s executive order. The decisions of these courts made clear their view that the order conflicts with Constitution and the SCOTUS precedent on the issue.

Administration lawyers argue that the ‘subject to the jurisdiction thereof’ language requires children to have primary allegiance to the U.S., and people who are in the U.S. illegally or temporarily — and by extension, their children — cannot claim that because their permanent home is another country to which that allegiance is tied.

Another federal judge ruled against a different effort by President Trump to address the citizenship issue and held that President Trump’s directive to add a written proof of citizenship requirement to the federal voter registration form cannot be enforced because it is an unconstitutional violation of the separation of powers. The Constitution gives the power to impose such a requirement to Congress and “assigns no direct role to the President…”

The Supreme Court will hear arguments this spring to decide the contours of this aspect of citizenship.

The legal proceedings in this area demonstrate a recurring theme in our discussion of the ways to limit government power. Sometimes, the courts hold that the Constitution bars the government from exercising a particular power (neither Congress nor the President can violate the 14th Amendment) and other times the court rules that the constitution allocates a particular power to Congress and not to the President (only Congress can alter the voter registration form). Both rulings limit government power, but the former limits the general power of the government while the latter simply allocates the power to a particular branch.
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Many states, particularly those in the West, have a process by which citizens can control the power of the state government though the referendum process.

Arizona’s process is typical. The legislature can refer a measure for a popular vote. Additionally, citizens can get a measure on the ballot through the initiative process. This process begins when qualified voters submit a petition to the Secretary of State. Once approved, the petition must then be signed by either 10% or 15% of the registered voters, depending upon the type of petition. If enough signatures are obtained the initiative will appear on the subsequent general election ballot.

In 2006 there were a record 19 initiatives on the general ballot, creating concern that voters could become confused or simply fatigued by the numerous choices. This has led to legislators considering steps to limit or otherwise exert more control over the initiative process. Ironically, any attempt to alter the process would require an amendment to the state constitution and thus must be put forth to the voters.

The most recent initiative of note in Arizona was Arizona Proposition 139, the Right to Abortion Initiative. It passed with over 61%v support.

Republican legislators in Arizona are attempting to make the initiative process more difficult in several ways. The House advanced a measure Wednesday that would require backers of voter initiatives to collect signatures from all 15 counties in order to put a measure on the ballot. This effort comes after 58% of voters rejected a similar measure in 2024. Both measures would make it harder and more expensive to collect enough signatures to make the ballot.

A second measure approved by the House would increase the percentage of votes needed to amend the state Constitution from a majority to 60% of voters. Voters already increased the threshold for enacting a new fee or tax to 60% in the 2022 election. The language of the federal constitution makes it very difficult to amend the document, but many states have much lower thresholds.

Supporters claim these efforts are based upon a genuine concern about the fundamental nature of the state constitution. Regardless of motive, these efforts would have the effect of taking power away from the people and giving it to elected officials.
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Another way in which citizens can control government, specifically, control elected officials, is the recall process, by which citizens may remove elected officials from office before the expiration of their terms. Nineteen states, including Arizona, allow for the recall of state officials.

Article VIII, Section 1 of the Arizona Constitution provides that “Every public officer in the state of Arizona, holding an elective office, either by election or appointment, is subject to recall from such office by the qualified electors of the electoral district from which candidates are elected to such office.” A recall petition requires the signatures of at least 25% of the number of votes cast at the last election for that office. 

Getting that many signatures is exceedingly difficult, and most people believe that it should be difficult.  We should not lightly overturn the results of a general election. My quick GOOGLE search for information about how many Arizona officials have actually been recalled did not yield helpful results, but I do not remember any such effort succeeding in the eight years I have lived here.
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Some people propose different ways to run our elections which they believe will give more power back to more people. 

For example, as already discussed, one criticism is that the two-party system promotes the nomination of candidates who are on the fringes of their respective parties. Turn out in a primary election is almost always lower than turnout in the general election, and the people who turn out tend to be those with the greatest interest in party politics. This means that Republicans often nominate candidates on the right flank of their party and Democrats often nominate candidates on the left flank of their party

One solution that has been offered to address this issue is the ‘open primary.’ In this system anyone who wants to run for an office enters an open primary in which any voter – Democrat Republican, Independent, etc. - can vote for any candidate, The premise underlying this suggestion is that it will result in the nomination of two candidates who are closer to the center of American politics and therefore offer a better choice in the general election.

Another suggestion addresses the typical general election process in which the candidate with the most votes wins even if that candidate did not garner a majority of the votes. In a ranked-choice voting system, voters rank candidates on their ballots. If no candidate wins a majority in the first round, the ballots of the candidate with the fewest votes are re-counted as votes whichever candidate ranked second on that ballot.

It is interesting to speculate how a ‘ranked voting’ system might have affected the 2000 and 2016 elections. If the Nader votes in 2000 had been allocated to Al Gore, his popular vote majority would have been even larger, and the electoral college vote might well have changed.  If the 2016 Green Party votes had gone to Clinton and the Libertarian votes to Trump, Clinton’s popular vote majority would have grown but the electoral college vote would likely not have changed.

In the 2024 election, President Trump won 49.8% of the vote and Kamala Harris won 48.3% The next highest vote getter was Jill Stein of the Green Party, with 0.57% of the vote.  If all of the Stein voters ranked Harris as their second choice, Harris’s total would increase to 48.87, and the stalemate would continue, as no candidate would have a majority.  In fourth place was Robert F. Kennedy with 0.42% of the vote. If all of the Kennedy voters ranked Trump as their second choice, his total would increase to 50.22%, and he would have a majority and be declared the winner.

In most cases, the ranked-choice voting system would likely not affect the outcome, but in some cases it likely would.  Consider Arizona’s last general election. Kris Mayes was elected Attorney General over Abraham Hamadeh.  She won by the razor thin margin of 280 votes. The libertarian write-in candidate won 571 votes. It is fair to assume that most, if not all, of the libertarian voters would have viewed Hamadeh as their second choice and, in a ranked choice system, he would likely have won the election.

In the broader sense, the premise of ranked-choice voting is that candidates who are at the extreme edges of their party are less likely to be elected because they are less likely to be the second choice of any third-party voter and will therefore lose in a close race that turns on the second round of voting. As of November 2025, eight states had laws authorizing or requiring the use of ranked choice voting for certain elections, while 17 states had laws prohibiting or restricting the use of the system.

Another method of voting is proportional representation — a voting system used in Spain and Germany – that allots legislative seats according to parties’ shares of the vote. The system may provide more ‘accurate’ representation of people’s views than any winner takes all system.  Such a change would require a constitutional amendment, which seems unlikely to happen, given the fact that it might diminish the power of the two major parties that now control the process.
