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OVERVIEW
This is not a course on pre-Colombian history, but any discussion of immigration in the United States needs to start from that perspective. There is some dispute about when humans first arrived on the North and the South American continents, but it is clear that by the time Columbus “discovered” America there were millions of people living on the continents in a variety of different civilizations with wide variation in sophistication. The natives did not have guns or horses, nor did they have immunity from many European diseases and, over the course of several centuries, they were pushed out of their native lands and decimated in terms of population. 

The 13 colonies did not have any official immigration policy; whoever landed could stay and go wherever he or she chose.  Things began to change after the colonies adopted the constitution. Immigration has been a hot button topic in American politics ever since.

The first effort at legislation was the Naturalization Act of 1790. The law limited naturalization to “free white persons ... of good character.” The Alien Enemies Act of 1798 sought, on national security grounds, to restrict immigration. The Act was invoked during the War of 1812, and the First and Second World Wars. It is best known as the legal authority behind the internment of Japanese Americans during World War II.

The Chinese Exclusion Act of 1882 was enacted amid rising anti-Chinese sentiment in the United States, particularly in the West, where many White laborers blamed Chinese immigrants for declining wages and job opportunities.  (Sound familiar?) The act imposed a 10-year ban on Chinese laborers entering the United States, denied Chinese immigrants the right to seek citizenship and required Chinese residents who were already in the United States to carry identification certificates to avoid deportation.

The National Origins Act of 1924 created quotas on immigration from each country based on the percent of each national group already residing in America.

In short, we have been debating who to let in to the Unted States, and under what circumstances, as long as we have existed as a country. In the context of our discussion of the separation of powers, it has been a flash point for conflicts between a President who wants to take some action he deems appropriate and a Congress that opposes the action on grounds that it is a usurpation of the legislative branch, as well as another example of Congress dropping the ball.

The Constitution is clear. Article I, Section 8 provides: “The Congress shall have Power … To establish an uniform Rule of Naturalization…” Once Congress passes legislation, the executive branch is to administer the legislation. 

Immigration legislation leaves gaps and is subject to various interpretations. One issue is how to fill the gaps or interpret vague language. A second issue is whether the executive branch’s ‘administration’ of the legislation has gone so far that it really amounts to legislating in violation of the separation of powers.

U.S. immigration law is based on a number of principles, including the unification of families, admitting immigrants with skills that are valuable to the U.S. economy, humanitarian protections, and political ayslum. The basic law is the Immigration and Nationality Act (INA). 

The INA does not limit on the admission of U.S. citizens’ spouses, parents, and children under the age of 21. Family unification becomes an issue when there are allegations of sham marriages.

The INA allows the United States to grant up to 675,000 permanent immigrant visas each year in a variety of categories. In addition, after consultation with Congress, the president is required set the number of refugees to be admitted to the United States through the U.S. Refugee Admissions Program. Admission under protections such as asylum do not have numerical caps but do have other restrictions.

Once a person is granted an immigrant visa, they can apply to become a lawful permanent resident (LPR). LPRs are eligible to apply for nearly all jobs and are permitted to remain in the country permanently, while still remaining subject to immigration laws. After residing in the U.S. for five years, LPRs are eligible to apply for U.S. citizenship.

The U.S. also admits a variety of noncitizens on a temporary basis for school, tourism, and temporary jobs.

The actual implementation of these programs gets complicated.  Even lawyers get confused and only those with expertise in immigration law should handle these cases.  For example, Congress established a complicated system for calculating the available number of family preference. What skills are ‘needed’ in the U.S.? Which one of the more than 20 types of temporary nonimmigrant worker visas applies? Who is seeking admission because of a “well-founded fear of persecution” due to their race, membership in a particular social group, political opinion, religion, or national origin? 

In the absence of congressional action answering such questions, the people who administer our immigration laws – various parts of the executive branch – have to fill in the gaps.
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The program called Deferred Action for Childhood Arrivals, or DACA, illustrates this tension between legislation and administration. The DACA policy allowed people who came to the United States as children to remain in the United States for renewable two-year periods and to get work permits.

Clearly, such a program could be enacted by Congress and, in fact, Congress tried several times to pass the Dream Act which would have addressed this issue. The Act was based on two considerations. First, “Dreamers” had been largely raised in the United States and had more of a connection to America than to their country of origin.  Second, the program was seen as a way to let immigration enforcement focus attention on higher priority individuals. The House passed the legislation but it died after a Senate filibuster.

DACA was announced by President Obama in 2012 and expanded by him in 2014. The program was rescinded during President Trump’s first term and reinstated under President Biden. President Trump has indicated a desire to again rescind the program. As you can imagine, there have been a bunch of lawsuits.

The Obama administration argued that the policy was a lawful exercise of the enforcement discretion that Congress delegated to the executive branch in the Immigration and Nationality Act. Opponents argued that DACA unconstitutionally usurped Congress’ role over immigration. President Trump attempted to rescind the DQCA program during both of his presidencies.

Republican Party leaders denounced the DACA program as an abuse of executive power, and nearly all Republican representatives voted to defund DACA. Democrats denounced President Trump’s termination of the program as an illegal overreach in violation of the way in which federal rules are created and changed.

These reactions illustrate the hypocrisy demonstrated by both parties.  When the Republicans don’t like an executive order announced by a Democrat, they claim it is executive overreach. When the Democrats don’t like an executive order announced by a Republican, they make the same claim. Neither party really takes a principled stand on the separation of powers doctrine, they just complain about whatever it is that the other party is doing.

The solution is obvious: Congress has the power to regulate immigration.  If congress does not like DACA, it can eliminate the program.  If congress thinks DACA should be expanded, it can do so.

The judicial branch also has a role. I mentioned lawsuits. The DACA program took many forms and was the subject of many lawsuits. For our purposes, the two principles that emerged from several of the lawsuits are these: In the absence of congressional revocation of authority, the President can create a program like DACA. Second, in creating or terminating such a program, the President still has to follow the proper procedures.

There is a long, detailed and incredibly boring set of steps that the executive branch – both the President and the various agencies – must follow before making changes to existing rules. The courts do not hesitate to step in and require that these steps be followed. Such rulings are not a ruling on the merits of the changes, only a ruling on whether the proper procedure was followed.

This is an example of the judicial branch reining in the executive branch when the President or an agency does not follow the proper procedures.
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The highly publicized case of Kilmar Abrego Garcia illustrates several of the issues related to the balance of power among the three branches of the federal government. Abrego Garcia is a citizen of El Salvador, with an American wife and child, who has lived in Maryland for years. He immigrated to the U.S. illegally as a teenager to join his brother, who had become a U.S. citizen. 

In 2019, an immigration judge granted him protection from being deported back to his home country, where he faces danger from a gang that targeted his family.

While he was allowed to live and work in the U.S. under ICE supervision, he was not given residency status. On March 15, 2025 he was mistakenly deported to Salvador and held in prison despite having no criminal record. The administration denied knowingly violating a court order – although may disagreed – and initially said that they had no power to return Abrego Garcia to the U.S. The case reached the SCOTUS which ordered the administration to take reasonable steps to return him.

Facing mounting public pressure and this new court order, the administration brought Abrego Garcia back to the U.S. in June, but only after issuing an arrest warrant on human smuggling charges in Tennessee.. Prosecutors alleged he accepted money to transport within the United States people who were in the country illegally.

The charges stem from a 2022 traffic stop in Tennessee for speeding. Body camera footage from a Tennessee Highway Patrol officer shows a calm exchange with Abrego Garcia and the passengers in the car, as well as the officers discussing among themselves their suspicions of smuggling. Abrego Garcia was allowed to continue driving with only a warning. A Department of Homeland Security agent testified that he did not begin investigating the traffic stop until after the U.S. Supreme Court ordered the administration to work to bring back Abrego Garcia. He has pleaded not guilty to those charges and asked a federal judge there to dismiss them

The 2019 order allowing Abrego Garcia to stay was based on a finding that he had a ‘well-founded fear’ of danger in El Salvador if he was deported there. ICE has been seeking to deport him to a series of African countries. Abrego Garcia has sued, claiming the Trump administration is illegally using the removal process to punish him for the public embarrassment caused by his deportation in March.

On December 11, the judge hearing the criminal case ordered Abrego Garcia released from ICE custody.  She found that federal authorities ‘did not just stonewall’ her, ‘they affirmatively misled’ her about the status of his immigration and criminal cases. Abrego Garcia was freed just before the deadline given the government to provide an update on his situation. The Department of Homeland Security has said it will appeal. In late December, the judge canceled the trial and scheduled a hearing on whether the prosecution is being vindictive in pursuing a human smuggling case against him.

The release order bars the administration from re-detaining him until the court conducts a hearing on his motion for the temporary restraining order. The judge ruled that Abrego Garcia is likely to succeed on the merits of any further request for relief from ICE detention.

As noted, the case illustrates several of the issues related to the balance of power among the three branches of the federal government. The administration claims that it did not know of the 2019 order allowing Abrego Garcia to stay. Critics find this explanation hard to swallow since such orders are routinely made and are easily available to a government official who looks for them. This is an issue that should be resolved in a court hearing after testimony from all of the parties involved. 

A second issue is the initial claim by the administration that it did not have the power to return Abrego Garcia from El Salvador. To the extent that this is a foreign policy issue – negotiating with a foreign government for his return - it is within the general purview of the executive branch. President Bukele of El Salvado initially stated that he would not return Abrego Garcia. However, the subsequent return of Abrego Garcia to the United suggests that the administration did in fact have the power to return him.

This is an issue that could be addressed by legislative action requiring future  presidents to take all reasonable steps to return anyone who is wrongfully deported from the United States in violation of a court order. Most fundamentally, this is an issue that can be resolved by voting for candidates who reflect your view.

Finally, the case raises the issue of whether the executive branch has the power to deport a non-citizen to a country other than his home country.

Four African nations – Ghana, Rwanda, Eswatini and South Sudan - have agreed to accept third-country nationals deported by the U.S.  It appears they are doing so to earn goodwill in negotiations with the administration on policies such as trade, migration and aid. As noted, ICE indicated it was planning to deport Abrego Garcia to one of these countries.  

As of this writing the administration has deported 13 Nigerians and one Gambian to Ghana. Ghana’s Foreign Minister said his country accepted the deportees “purely on humanitarian principle” and because they were fellow West Africans. Ghana’s Minister for Government Communications said that the 14 migrants “have since left for their home countries,” without providing further details. 

Similarly. the U.S. has sent hundreds of Venezuelans to the prison in El Salvador. where Abrego Garcia was sent, and immigrants from Afghanistan, Russia, Iran, China and other countries have also been sent to Costa Rica and Panama.

Does the executive branch have this power? At first blush, it might seem that we do not have the power to deport a person to a foreign country against their will. On the other hand, if there has been a proper determination that a person must leave, there does not appear to be anything in the Constitution or the legislation that bans deportation to any specific country. Critics decry some of the secrecy and ‘indifference’ surrounding these deportations and the human rights records of some of the receiving countries, but have yet to persuade any court that the administration exceeded its powers over immigration by these deportations.

The remedy here, as with the other immigration issues previously discussed, lies with Congress. To repeat, the Constitution is clear: Congress has the power. Once Congress passes legislation, the executive branch is to administer the legislation. If a majority of Congress believes that the deportation of Abrego Garcia (and others) to a country to which he has no ties is improper, they can easily remedy the situation with legislation.  So far, they have not shown a desire to do so.
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Much of the current furor over immigration policy stems from the manner in which the immigration laws are being enforced, not over the deportations themselves.

A review of ICE statistics indicates that an average of 942 people were deported each day during President Obama’s eight years in office. An average of 641 people were deported each day during President Trump’s first term; the number was 373 under Biden and 810 during the first six months of President Trump’s second term.  In short, the raw numbers make it clear that President Trump is not actually deporting more people.

So, why does it seem that more people are upset? Some of it, of course, is simple politics. Some people who do not like Trump object to virtually anything he does.  

But some of it has to do with the issue of who is being targeted for deportation. The Obama and Biden administrations focused its attention on illegal immigrants who committed crimes. Under President Trump, criminal priorities were eliminated, eliminating a focus on any particular group. Approximately 80% of immigrants taken to detention centers in the first months of President Trump’s second term had no criminal record, despite administration officials routinely describing as “the worst of the worst.” In raw numbers, detentions of immigrants without crimes rose from 1,048 in January 2025 to 11,972 in June 2025.

Some of the objections stem from genuine disagreement about how enforcement efforts should proceed. 

California passed a law requiring ICE agents to wear masks and display identification. Federal agents have been enforcing immigration laws for many years without covering their faces, the state argued, so the new law did not impede them from performing their core functions. California also argued that “the needless concealment” of officers’ identities made it difficult to hold those who break the law accountable.

The administration argued that the law was unconstitutional because states could not regulate federal agencies. It also contended that its agents needed to be able to protect their identities from protesters who threatened to harass or harm them and their families.

On February 10, a federal judge ruled that California could not prohibit federal law enforcement agents from wearing face masks because the law did not apply evenly; it did not apply to state law enforcement. The judge did allow the state to require federal agents to display identification because state law enforcement is under the same requirement.

In the bigger picture, President Trump’s efforts are clearly straining the immigration system. Apparently, the precise terms of the bonus are not clear, as a number of new ICE recruits have complained on Reddit and other social media that they have not received what they were promised.

With lots of new employees, mistakes are inevitable. Many people who have viewed the videos of the two deaths in Minnesota have argued that the ICE officers acted improperly. Some have said the officers violated their training, others say the officer s were probably not properly trained to begin with.  Federal authorities have not allowed state officials to investigate the deaths.

The lawyers are feeling the pinch as well.  (I know, no one has sympathy for lawyers.)  A lawyer working for the U.S. Attorney’s office in Minnesota, after being chastised by a judge for not complying promptly with court orders told the judge that she had been given 84 cases without much training in how to handle them. “What do you want me to do? The system sucks. This job sucks, and I am trying every breath that I have so that I can get you what you need.” She also told the judge that she sometimes wished the judge would hold her in contempt so that she could get some sleep.  

The attorney, Julie Le, was an attorney for the Department of Homeland Security and was assigned to Minnesota to support the Department of Justice in immigration cases after a wave of lawsuits followed mass arrests. She has been removed from that detail.

Ms. Le also told the judge it was like “pulling teeth” to get the Homeland Security and the Justice Department to follow court orders. The Justice Department denied these allegations and blamed judges for “overwhelming” their own courts by failing to prepare them. “If rogue judges followed the law in adjudicating cases and respected the government’s obligation to properly prepare cases, there wouldn’t be an ‘overwhelming’ habeas caseload or concern over DHS following orders,” the spokesperson said.

At least eight more career prosecutors have left the U.S. Attorney’s office in Minnesota, one month after several others resigned under pressure from the Justice Department to investigate the widow of Renee Good, who was fatally shot by an ICE officer in Minneapolis last month.

The Justice Department fired an attorney it accused of sabotaging the case against Kilmar Abrego Garcia. The attorney, Erez Reuveni was initially placed on administrative leave last year after he expressed frustration with the government’s inability to respond to the court’s questions about Abrego Garcia’s case and admitted that “he should not have been sent to El Salvador.” Asked why the government could not simply ask El Salvador to return him, Reuveni replied: “The first thing I did when I got this case on my desk is ask my clients the same question.”

While these resignation and reassignemnts are perhaps the highest profile cases, it seems clear that a number of other government attorneys have expressed frustration and even quit because of the way that the administration is engaging in immigration enforcement.  Clearly, reasonable minds can differ about the best way enforce immigration laws, but the level of unrest over the past year is unprecedented.

The Trump enforcement methods have also included ICE actions at schools, job sites and immigration courts. Many argue that the people who fall into these categories are the last people with whom we should be concerned.

Another enforcement method that has upset some people relates to the issue of special protections offered to people from certain countries. The United States has often offered temporary lawful status to people from certain countries. For example, some 350,000 Haitians have been given this status ever since the devastating earthquake ion 2010.

The program allows people from countries facing armed conflict, natural disasters and other catastrophes to temporarily live and work in the United States. The secretary of homeland security has moved to end the Temporary Protected Status (TPS) program for hundreds of thousands of migrants. The administration argues that the program was aimed at providing temporary relief and has expanded beyond their original scope. In total, the government has moved to eliminate the program for more than one million people from eight countries, arguing that the programs were originally aimed at providing temporary relief and have expanded beyond their original scope.

In lawsuits challenging those policies, many district court judges ruled against the administration, finding that the termination of the deportation protections was politically driven by an intent to end T.P.S. A California Judge last year found that the Secretary of Homeland Security had perpetuated xenophobic stereotypes and racist conspiracy theories in her drive to suspend T.P.S. protections for more than 60,000 migrants from Nepal, Honduras and Nicaragua.

In 2025, however, the Supreme Court allowed deportation protections to expire for hundreds of thousands of Venezuelan migrants. The Court did not explain its reasoning, and federal courts of appeal are now allowing the administration to move forward with ending deportation protections for migrants with TPS status. 

While the SCOTUS has yet to rule on the merits, it appears likely that the Court will eventually hold that the termination of TPS status is simply not subject to judicial review.  There is a good argument that TPS is being abused; it was never intended to allow for a permanent relocation; its name; after all, includes ‘temporary.’ The solution, once again, lies with Congress; there are many ways Congress could strengthen, weaken or eliminate the TPS program.

The bottom line here, in terms of controlling the power of our government, is that Congress delegated a great deal of authority over this (and many other) immigration programs to the President. Congress has the power to rescind that authority and reclaim it.

Another problem related to enforcement is the sheer number of detainees in custody. As noted, the number of actual deportations has not significantly increased, but the number of detainees in custody has. According to A.P., the number of people in ICE detention is more than 70,000, Some 7,252 have been in custody for at least six months (including 79 held for more than two years) which is more than double the 2,849 who were in ICE custody at least six months in the last full month of Joe Biden's presidency.

Detainees at ‘Alligator Alcatraz,’ a newly constructed immigration holding center in Florida, have reported worms in their food, toilets that don't flush, overflowing sewage, and mosquitoes and other insects everywhere. Two migrants have died at an immigration detention camp at Fort Bliss in El Paso, and human rights groups argues it has many of the same conditions.

Clearly, the administration has the power to limit the release of migrants who are seeking lawful status,, and there is genuine concern that some of those who might otherwise be released would not appear for further court proceedings. The Supreme Court ruled in 2001 that Immigration and Customs Enforcement cannot hold immigrants indefinitely, finding that six months was a reasonable cap.

That said, if our polices result in an increase in detention, do we have an obligation to ensure that detention is humane? Again, the appropriate way to control government power in this area, is for Congress to re-assert its constitutional authority.

Another enforcement issue relates to people who are being targeted by the administration on what appears to be political grounds. Starting in March of last year, the Trump administration made a number of high-profile arrests of international students who had been involved in the pro-Palestinian movement. Almost all of those students were freed - after weeks and even months - by federal district judges who questioned the legality of their detentions.

The question of whether the citizens of another country who are legally in the U.S. (on student visas in these cases) have the same right to free speech as a U.S. citizen has not been entirely answered by the Supreme Court. It seems that lawful permanent residents have the same free speech rights, but it is not clear if that principle extends to those who are here on visas. 

It is within the power of Congress to pass legislation that bars entry to people based on their prior speech, and it is within the power of the executive branch to deport people whose speech threatens national security, although it is an open question as to who gets to make that determination.

The most recent of these involved a student named Rumeysa Ozturk who is from Turkey. She was detained last year after she co-wrote a pro-Palestinian opinion article for her student newspaper. She was held in detention in Vermont and then Louisiana for 45 days until a federal judge released her on bail. An immigration judge found there were no grounds to deport her. The government has not yet announced whether it is going to appeal the decision.
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President Trump created a special visa available to individuals paying $1 million. On December 12, the ‘Trump Gold Card’ visa went on sale. The President believes that this visa is a way for the U.S. to attract and retain top talent, all while generating revenue for federal coffers. The visa is actually a green card, effectively offering permanent legal residency with the chance for citizenship. So called ‘investor visas’ are common around the world, with dozens of countries, including the United Kingdom, Spain, Australia, Canada and Italy. offering versions of them to wealthy individuals.

The issue before us is not whether gold card visas are a good idea, but whether a President has the power to create such a visa without any authorization from the legislative branch. The gold card is meant to replace EB-5 visas, which Congress created in 1990 to generate foreign investment and had been available to
people who spend $1 million on a company that employs at least 10 people. The new gold card visa is modelled on the EB-5 but has different requirements and different charges.

Narrowed down, the question becomes whether the gold card visa program is really nothing more than a new way of administering congressionally authorized visas, or whether it is actually a new program that can only be authorized by Congress. Clearly, the easiest way to resolve this question is for Congress to act and either approve or disapprove the golden visa program.

Another possible way to answer the question is a lawsuit, but such a suit runs into the practical problem or who would sue. Normally, the only person who can file a lawsuit is a person who has been harmed by some action. It is not clear who is harmed by the golden visa program. The program creates a new category for rich people, but it does not alter the immigration rights of those with less money.
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Immigration judges are not “Article III” judges.  That is, they were not created or protected by Article III of the Constitution. The judges are part of an administrative court system and make decisions about asylum claims, deportations and other related matters. They are overseen by the Executive Office for Immigration Review, a division of the Justice Department. They can be removed by the executive branch.

The control over hiring and firing has a bit of a convoluted recent history, but bear with me for a moment.

Immigration judges sued over a Biden-era policy that prohibited them from making statements in their personal capacities about immigration or immigration agencies. The judges said the restrictions violated their First Amendment rights and interfered with their ability to speak to speak about matters of public importance.

In 2023, a federal district court judge dismissed the case, saying the lawsuit was premature because immigration judges were required to channel such claims through an administrative agency process. However, that administrative process was significantly impacted when President Trump fired the people who oversee these claims. As a result, in June of this year, an appellate court revived the original lawsuit and sent the case back to the trial judge consider whether the administrative appeal process even existed in a meaningful form.

The administration asked the SCOTUS to reverse that ruling but, on December 19, the SCOTUS declined to do so.

The issue is more than one of legal procedural detail. The Trump administration has fired immigration judges across the country. Many of them have been replaced by judges that the administration views as more sympathetic to the administration’s positions on immigration. Normally, these firings could be challenged in the administrative process.  Because the administrative process is effectively powerless at this time, the reviews – for now at least for now –have to go through judges.

So, in this battle for power, the executive branch has shot itself in the foot.  If the administration had not dismantled the internal review process, the judicial branch would not be involved.
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An interesting thought exercise is to pretend that you are charged with deciding the best way to enforce our immigration laws.  You do not have enough agents, record keepers, court personnel, etc.. In short, you do not have enough money to enforce every immigration law with equal vigor  So, you have to choose where to spend your time and money.  Who would you go after, and how would you go after them?

The Pew research Center estimated that there were around 14,000,000 illegal immigrants in the United States in 2025.

Dreamers		Brought as children by their parents
				Current status
					Age, school, job, etc.
					Law abiding or not
				Ties to any other country
					Virtually none

Asylum		Fleeing religious or other group persecution
				Legitimate fear of political persecution if returned
				Prosecution – Imprisonment – Death
				Cultural, ethnic and/or or political
			

Refugees
Fleeing economic hardship
			Fleeing natural disasters
			Temporary or permanent

Family		Just ‘immediate’ family
				Definition of immediate

Entry Method	Entered legally, but overstayed their visa
			Entered illegally
	
Enforcement	Go to job sites
				Schools, day care centers, assisted living facilities
			Go after employers harder
				Pew says 8,300,000 are working
				About the same rate as citizens
Go to courthouses
	Criminal, civil and/or immigration proceedings
			Go to jails
			Erect a bigger wall
			Focus on certain states
			States
				California; around 2,300,000
Texas; around 12,100,000 
Florida; around 1,600,000
Minnesota; around 95,000

Money		Need to have a job and/or a sponsor
			“Gold card” Visa


